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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss SUPERIOR COURT DEPARTMENT
OF THE TRIAL COURT
Civil Action No.: 05-1360-BLS

Marcia Rhodes,Hjaiold Rhodes, and
Rebecca Rhodes,

Pl^ti]^,

V.

;iims. Inc. fk/a AIGTechmcal
a ional Union Fire Insurance

jurgh, PA,and Zurich American
y

elfendants.

AIG Domestic Cl
Services, Inc., Ni
CompanyofPitts'
Insurance Compa^^

D

ANSWER OFDEFENDANT ZURICH AMERICAN INSURANCE
<"!niViPANY TO Pl.ATNm'l'S' AMENDED COMPLAINT

Defendani Zurich American Insurance Company ("Zurich") answers Plaintiffi' Amended

Complaint as follows:

INTRODUCTION

The allegjdons contained undemeath the heading 'Introduction" appear to be apreamble

and are not specL ic allegations to which Zurich is obligated to respond. To the extent that any

sentence under the heading "introduction" is intended to be an allegation to which Zurich is

obligated tore^ond, Zurich denies diesame.

PARTIES

Ziirich is without sufficient knowledge or information to form abeliefas to the1.

truth ofthe allegations contained in paragraph 1and, therefore, dades the same.
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2.

3.

5.

9.

ch is without sufBcieat knowledge or information to form abeliefas to the

ofthe allegations contained in paragraph 2and, dierefore, denies the same,

ch is without sufficient knowledge or information to form abeliefas to the

Lth ofthe allegations contained in paragraph 3and, fiierefore, denies the same.

;ilrich is without sufficient knowledge or information to form abelief as to the

Lfii ofthe allegations contained in paragraph 4and, therefore, denies the same,

iirich is without sufficient knowledge or information to form abelief as to ttie

lth ofthe ailerons contained in paragr£?)h 5and, tiierefore, denies the same,

irich is without sufficient knowledge or information to forin abeUefas to the

th of the allegations contained in paragraph 6and, therefore, demes the same.

ch is without sufficient knowledge or information to form abelief as to the

:th ofthe allegations contained in paragraph 7and, therefore, denies the same,

urich is without sufficient knowledge or information to form abelief as to the

t uth of the allegations contained in paragraph 8and, therefore, denies the same.

2:urich admits that it is aNew York corporation with aprincipal place ofbusiness

Schaumburg, Illinois. Zurich further admits that it issued an insurance policy

BmldingMaterials Corp. ofAmerica d^/a GAP Materials Corp. rGAFO.

;urich denies the remaining allegations inparagraph 9.

Admitted.

Admitted.

TTTR ACCIDENT

Zurich is without sufficient knowledge or information to form abeliefas to the

truth ofthe allegations contained in paragraph 12 and, therefore, denies the same.
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ch is without sufficient knowledge or information to form abelief as to the

th ofthe allegations contained in paragr^h 13 and, therefore, demes the same,

ich is without sufficient knowledge or information to form abeUef as to the

Lth ofthe allegations contained in paragraph 14 and, therefore, demes the same.

is without sufficient knowledge or information to form abelief as to the

Lth ofthe allegations contained in paragraph 15 and, therefore, demes the same.

;lrich is without sufficient knowledge or information to form abeliefas to the
Lth ofthe allegations contained in paragraph 16 and, therefore, denies the same,

nich is without sufficient knowledge or information tO form abeUef as to the

Lth of the allegations contained in paragraph 17 and, therefore, demes the same.

ch is without sufficient kfaowledge or information to form abeUefas to the

Lth ofthe allegations contained in paragraph 18 and, therefore, denies the same,

urich is without sufficient knowledge or information to form abelief as to the

tuth of the allegations contained in paragraph 19 and, therefore, demes the same.
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2;urich is without sufficient knowledge or information to form abeliefas to the

truth ofthe allegations contained in paragraph 20 and, therefore, demes the same.

;iirich is without sufficient knowledge or information to form abehef as to the

truth ofthe allegations contained in paragraph 21 and, therefore, denies the same.

Zurich is without sufficient knowledge or information to form abehefas to the

imth ofthe allegations contained in paragraph 22 and, therefore, denies thesame.

Zurich is without sufficient knowledge or information to form abehef as to the

tuth ofthe allegations contained in paragraph 23 and, therefore, denies the same.

22. Zi

23.



24.

26.

27.

28

29.

Zuich is without sufficient knowledge or information to form abeliefas to the

truh ofthe allegations contained in paragraph 24 and, therefore, demes the same.

25. Acmitted.

Dtnied.

Zr rich neither admits nor denies the aUegations in paragraph 27 and states that the

CO mplaint in the Underlying Action speaks for itself.

Zi rich is without sufficient knowledge or information to form abeUef as to the

truth ofthe allegations contained in paragraph 28 and, therefore, denies the same.

Zurich is without sufficient knowledge or information to form abeliefas to the

tr ith of the allegations contained in paragraph 29 and, therefore, denies the same.

30. Denied.

31. Tle allegations contained in patagraph 31 call for legal conclusion and, therefore.
Zurich is not obligated to respond. To the eirtent that paragraph 31 contains any

fjictual allegations, Zurich denies the same,

32. The aUegations contained in paragraph 32 caU fcr legal conclusion and, therefore,
2,urich is not obligated to respond. To the extent that paragr^h 32 contains any

i jctual allegations, Zurich denies the same.

33. Denied.

PEEENPANTS* UNFAIR SEl'l'LEMENT PRACTICES

34. 2^.dmitted.

35. Zurich is without sufBcient knowledge or information to form abeUefasto die
ruth ofthe aUegations contained in paragraph 35 and, therefore, denies the same.



ch is without sufficient knowledge or information to form abeliefas to the

ofthe allegations contained inparagraph 36 and, tirrarefoTe, demes the same,

is without sufficient knowledge or information to form abelief as to the

ith ofthe allegations contained in paragraph 37 and, therefore, demes the same.

allegations contained in paragraph 38 call for alegal conclusion to which

iirich is not obligated to respond. To the extent that Zurich is obligated to

•e^pond, Zurich states that it provided Mr. Zalewski and Driver Logistics Services
th defense and indemnity coverage under its policy identified in paragraph 34.

nich is without sufficient knowledge or information to form abelief as to the

Lth ofthe remaining allegations with respect to National Union's insurance and,

.erefore, deniesthe same.

le allegations contained in paragr^h 39 call for alegal conclusion to which
urich is not obligated to respond.

urich admits only that Morrison, Mahoney &Millar tepresented Driver

I.ogistics Services and Zalewski and that Nixon Peabody represented GAP.
2;urich denies the remaining allegations inparagraph 40.

Ipaii^.

;urich admits that Mr. and Mrs. Rhodes at some time responded to GAF's mitial

Jliscovery requests. Zurich is without sufficient knowledge or information to form
abeliefas to the tmth ofthe remaining allegations in paragraph 42 and, therefore,

denies the same.

Zurich neither admits nor denies the allegations in paragraph 43 and states that the
documents identified in paragraph 43 speak for themselves.
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ch that at some time plaintiffs furtho: responded to discovery. Zurich

ivithout sufficient knowledge or information to form abelief as to the truth of

remaining allegations contained in paragraph 44 and, therefore, demes the

44. Ztrii

45.

46.

47.

48.

IS

the

sane.

Ztrich admits that itdid not extend asettlement offer in the summer of2003.

Zmich is without sufficient knowledge or information to form abelief as to the

truth ofthe remaining allegations contained in paragraph 45 and, therefore, demes

the same.

rrich admits only that it received asettlement demand dated August 13,2003

ftom plaintiffe to the attorneys at Nixon Peabody and Morrison, Mahoney &

Iv filler that included documents. Zurich denies tire remaimng allegations

C( mtained paragraph 46.

Zurich neither admits nor denies the allegations in paragraph 47 and states that the

documents identified inparagraph 47 speak for themselves.

Zurich neither admits nor d^es the allegations in paragraph 48 and states that the

documents identified inparagraph 47 speak for themselves.

49. ijtenied.

50.

51.

Iaiagraph 50 calls for alegal conchision to which Zurich is not obligated to

respond. To the extent fliat paragrqih 50 contains any actual allegations, Zurich
(lenies the same.

Denied.



55.

56.

57.

58.

59.

60.

52. Zuiich admits that Jane Mattson, PLD. had ameeting with Mrs. Rhodes on or

around September 24,2003. Zurich denies the remaining allegations in paragr^h

52

53. ZuBch is without sufficient knowledge or information to form abehefas to the

truth ofthe allegations contained in paragraph 53 and, therefore, demes the same.

54. Zijtich admits that at some time it received acopy ofareport issued by Jane
Mittson, Ph.D. Zurich denies the ranaining allegations contained in paragraph

54

Zririch admits that at some poirit it received aDecember 1,2003 letter from

plaintiffs to the attorneys from Nixon Peabody and Morrison, Mahoney and
Miller. Zurich fiarther states that the document speaks for itself.

D

Z

snied.

irich admits that at some point it received areport from Jane Mattson, PhD.

Zurich fiarther admits that the report speaks for itself. Zurich denies the remaining

tit e allegatioias contained in paragraph 57.

enied.

'^ed.

urich is without sufficient knowledge or information to form abeUef as to the

tj uth ofthe allegations contained in paragraph 60 and, therefore, denies the same.

61. 2:urich.admits that counsel for defendants tendered its $2,000,000.00 Zurich
policy limit to the plaintifife in late March 2004. Zurich denies the remaining
inegations contained inparagraph 61.

62. Denied.



ch iswithout sufficient knowledge or information to form abeliefas to the

Lofthe allegations contained in paragraph 63 and, therefore, denies the same,

urich aHmitg that the parties attended apre-trial conference on April 1,2004 and

atrial date was scheduled for September 7,2004. Zurich is without sufidcient

owledge or information to form abeliefas to die truth ofthe remaining

egations contained in paragrr^ih 64 and, therefore, denies the same.

Zurich's understanding that Attorney Russell Pollock attended the pre-trial

erence. Zurich iswithout sufficient knowledge or information to form a

elief as to the truth ofthe remaining allegations contained in paragraph 65 and,

irefore, denies the same.

;Jmch is without sufficient knowledge or information to form abeUefas to the

ith ofthe allegations contained in paragraph 66 and, therefore, denies the same,

ed.

arich is without sufficient knowledge or information to form abeliefas to the

ith ofthe allegations contained in paragr^h 68 and, therefore, denies the same,

ch is without sufficient knowledge or information to form abeliefas to the

ofthe allegations contained in paragraph 69 and, therefore, denies the same,

urich is without sufficiaot knowledp or information to form abeliefas to the

ofthe allegations contained in paragraph 70 and, therefore, denies the same.

2urich is without sufficient knowledge or information to form abelief as to the

ofthe allegations contained in paragraph 71 and, therefore, denies the sanie.

2iurich is without sufficient knowledge or information to form abeliefas to the

tuth ofthe allegations contained in paragraph 72, and, therefore, denies the same.
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73. Zi
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Zurich jis without sufficifflit knowledge orinformation to form abeliefas to the

ith ofthe allftgatinns contained in paragraph 73 and, therefore, denies the same,

iirich is without sufficient knowledge orinformation to form abeliefas to the

cth ofthe allegations contained in paragraph 74 and, therefore, denies die same.

;iiich is without sufficient knowledge or information to form abelief as to the

ofdie allegations contained in paragraph 75 and, therefore, denies the same,

jirich is without sufficient knowledge orinformation to form abeliefas to the

ith ofthe alle^tions contained in paragraph 76 and, therefore, denies the same,

irich iswithout sufficient knowledge orinformation to form abeliefas to the

ith of the allegations contained in paragraph 77 and, therefore, denies the same.

;tirich iswithout sufficient knowledge or information to form abeliefas to the

Lth ofthe allegations contained in paragraph 78 and, therefore, denies the same,

chiswithout sufficient knowledge orinformation to form abeliefas to the

truth ofthe allegations contained in paragraph 79 and, therefore, denies the same.

iswithout sufficient knowledge or information to form abeliefas to the

truth ofthe allegations contained in paragraph 80 and, therefore, denies the same.

Zurich iswithout sufficient knowledge or information to form abelief as to the

huth ofdie allegations contained in paragraph 81 and, therefore, denies the same.

Zurich is without sufficient knowledge or information to form abeliefas to the

huth of the allegations contained in paragraph 82 and, diCTefore, denies the same.

Zurich is without sufficient knowledge or information to form abeliefas to the

huth ofthe allegations contained in paragraph 83 and, thorefore, denies the same.
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ch is without sufficient knowledge or information toform abeliefas tothe

ofthe allegations contained in paragraph 84 and, therefore, denies the same,

iswithout sufficient knowledge orinformation to form abeliefas to the

th ofthe allegations contained in paragraph 85 and, therefore, denies the same.

IS without sufficient knowledge or information to form abeliefas to the

'th ofthe allegations contained in paragraph 86 and, therefore, denies the same.

;ilrich is without sufficient knowledge or information to form abeliefas to the

ofthe allegations contained in paragraph 87 and, therefore, dories the same.

:Jirich is without sufficient knowledge or information to form abeliefas to the

ith ofthe allegations contained in paragraph 88 and, therefore, doiies the same,

nich iswithout sufficient knowledge or information to form abeliefas to the

Lth ofthe allegations contained in paragraph 89 and, therefore, denies the same.

:irich is without sufficient knowledge or mformation to form abeliefas to the

lth of the allegations contained in paragraph 90 and, therefore, denies the same,

irich admits that the jury returned averdict $9,412,000.00 on or around

Si jptember 15,2004. Zurich is without sufficient knowledge or information to

irm abeliefas to the truth ofthe allegations contained in paragraph 91 and,

erefore, denies the same.

Zurich understands that the Personal Injury Defendants ffled an appeal. Zunch is

vithout sufficient knowledge or information to form abelief as to the truth ofthe

rianammg allegations contained in paragraph 92 and, therefore, denies the same.

2urich admits that it received the document attached hereto as Exhibit A.
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94. Zi

pL

95. Zi

,uniich aHmitg that its cotmsel wrote thetwo letters attached asExhibit B andCto

4inti£fe' complaint,

ichneither admits nordenies theallegations contained inparagraph 95 and

;es tViat the documentattachedas Exhibit D speaks for itself.

It richis without sufdcient knowledge orinformation to form abeliefastothe

ith ofthe allegations contained inparagraph 96 and, tihierefore, denies the same,

ichis without sufficient knowledge orinformation to form a beliefasto the

ith ofthe allegations contained in paragraph 97 and, therefore, daiies the same,

i irich is without sufficient knowledge orinformation to form abeliefasto the

thofthe allegations contained inparagraph 98 and, therefore, denies the same.

;iirich iswithout sufficient knowledge or information to form abeliefas to the

ith ofthe allegations contained in paragraph 99 and, therefore, denies the same,

inichis without sufficient knowledge orinformation to form abeliefasto the

truth ofthe allegations contained in paragraph 100 and, therefore, denies the
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101. Zurich iswithout sufficient knowledge or information to form abeliefas tothe

trith ofthe allegations contained in paragraph 101 and, therefore, denies the

same.

102. Zirich iswithout sufficient knowledge or information to form abeliefas to the

ith ofthe allegations contained in paragraph 102 and, therefore, denies thetr;

same.

11



103. ZuHch iswithout sufficient knowledge orinfonnation to form abeliefas tothe

truth ofthe allegations contained in paragraph 103 and, therefore, denies the

saine.

104. Zuriich iswithout sufficient knowledge orinformation to form abeliefas tothe

truth ofthe allegations contained in paragraph 104 and, therefore, denies the

same.

tn.i

105. Zu(rich iswithout sufficient Imowledge or information to form abeliefas to the

ofthe allegations contained in paragraph 105 and, therefore, denies the

sane.

106.

107-115.

116.

117-126

COUNT1

(G.L. c. 176D andG.L. c. 93A)
(National Union)

Zurich realleges and incorporates by reference its responses to paragraphs

1 through 105 as fiilly setforth herein.

The allegations contained in paragrr^h 107 through 115 are not asserted

against Zurich and, therefore, Zurich is not obligated to respond.

To the extent are^onse is required, Zurich denies the allegations in

paragraphs 107 throu^ 115.

COUNTn

(GJL. c. 176D and G.L. c. 93A)
(AIGDC)

Zurich realleges and incorporates by reference its responses to paragr^hs

1 through 115 as fully setfortti herein.

The allegations contained in paragraph 117 through 126 are not asserted

against Zurich and, therefore, Zurich is not obligated to respond.

12



127.

128.

129.

130.

131.

132.

133.

134.

135.

136.

f f
\

To the extent aresponse is required, Zurich denies the allegations in

paragraphs 117 through 126.

COUNTm

(G.L. c.176D and GX. c. 93A)
(Zurich)

Zurich realleges and incorporates by reference its responses to paragraphs

1 fhrmigb 126 asfully setforth herein.

The allegations contained in paragraph 128 contain legal conclusions to

which Zurich is not obligated to respond. To the extent that paragraph 128

contains any factual allegations Zurich admits that it is licensed to conduct

a business in the Commonwealth of Massachusetts.

The allegations contained in paragraph 129 call for alegal conclusion to

whichZurichis not obligated to respond.

The allegations contained in paragraph 130 call for alegal conclusion to

whichZurich is notobligated torespond.

Denied.

Denied.

Denied.

Zurich admits that itreceived the letter attached as Exhibit A.

Denied.

Denied.
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AFFIRMATIVE DEFENSES

1. Pl2 intiffs' Amended Complaint feils tostate aclaim against Zurich upon which

rel efmay be granted.

2. Phintiffe failed to comply with the requiremaits ofChapter 93A intheir demand

let:er toZurich and, therefore, their claims under Chapter 93Aare barred.

3. Phintiffe suffered no injury as aresult ofZurich's conduct and, therefore, the

plaintiffs' are not entitled to recover damages under Chapter 93A against Zurich.

4. The damages alleged by plaintiffe were caused, if at all, by the conduct ofthird-

pa tiesforwhom Zurich isnot legally responsible.

5. The1989 amendment to M.G.L. c.93A, Section 9 is unconstitutional tothe extait

thfXit imposes punitive damages in an amount prohibited. State Farm Mutual

Automobile Ins. Co. v. Campbell, 123 S. Ct. 1513 (U.S. 2003).\

WHEREFORE, Defendant Zurich American Insurance Company respectfully requests

that the court enter judgment in favor ofZurich and award Zurich any otha: such reliefas the

court may deem f^ and propar.

DEFENDANT,
ZURICH AMERICAN INSURANCE
COMPANY,
By its attorneys,

l.e/fh

14
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Danielle Andrews Long,BBC # 646981
Robinson & Cole LLP

One Boston Place
Boston, MA 02108
(617) 557-5900



lyDanielle
of the foregoing tcI

Margaret
Brown,
OneFi

Boston,

rffwTTFrrATE of service

Andrews Long, certify that on this day ofJune, 2006,1 caused acopy
be servedfirst classmail, postage pre-paid, upon:

M. Pinkham, Esq.
liudnick Berlack Ideals LLP

cial Carter

MA 02111
man

Robert J. Maselek, Jr., Esq.
The McCormack Finn
One Ihteniational Place
Boston, MA 02110

Anthony R. Zelle, Esq.
Zelle McDonou^
Four Longfellow Place—SS*** Floor
Boston, ilA02114
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